CLARK, MIZE & LINVILLE, CHTD.

129 S. 8™ Street, P.O. Box 380

Salina, Kansas 67402-0380

Ph: (785) 823-6325/Fax: (785) 823-1868

IN THE DISTRICT COURT OF SALINE COUNTY, KANSAS

CITY OF SALINA, KANSAS, a municipal )
corporation, )
Plaintiff, )
V. ) Case No. 2021-CV-000160-OT

)

KEVIN KORB, )
Defendant. )

)

(Pursuant to K.S.A. Chapter 60)

RESPONSE TO MOTION TO DISMISS

COMES NOW Plaintiff, the City of Salina, Kansas, (the “City”’) by and through its
attorneys, Jacob E. Peterson and Greg A. Bengtson of Clark, Mize & Linville, Chartered, and for
its response to Mr. Korb’s motion to dismiss, states as follows.

L.
NATURE OF THE MATTER

Mr. Korb has filed a motion to dismiss the City’s Petition for Declaratory Judgment and
Injunctive Relief (hereinafter “Petition for Declaratory Judgment”). It alleges 1) that this suit is
time-barred due to a 20-day filing deadline associated with “form of the question” challenges to
initiative petitions; and alleges 2) that the City has “acquiesced” regarding his proposed
ordinance’s “administrative” character by following the dictates of the very statute he invoked by
presenting his initiative petition to the City: K.S.A. 12-3013.

Mr. Korb’s arguments are plainly incorrect. The City’s challenges to the Proposed

Ordinance are not ones relating to “the form of the question” — they go to the very nature of the



Proposed Ordinance’s constitutionality, its conflict and non-compliance with state law, and its
administrative character. Mr. Korb’s time calculation also rests on the erroneous filing of his
initiative petition (the “Ordinance Petition”) with the Saline County Clerk and Election Officer,
rather than the City Clerk. And finally, the City has not “acquiesced” to the Proposed Ordinance
in any sense of that term: it complied with the dictates of law after being presented with an initiative

petition while consistently asserting its objections to the Proposed Ordinance. Mr. Korb’s motion

should be denied.
II.
ARGUMENTS AND AUTHORITIES
A. This action is not time-barred — the issues regarding the Proposed Ordinance

do not relate to the “form of the question,” and even if they did, the City filed
this action less than 20 days after the Ordinance Petition was filed with the
City Clerk.

Mr. Korb asserts that the City’s action is untimely since it was filed more than 20 days after
July 23, 2021 — the day that the Ordinance Petition was erroneously filed with the Saline County
Clerk and Election Officer. (Motion to Dismiss, paragraph 3-4.) Mr. Korb is incorrect for several
reasons.

Initiative petitions are primarily governed by K.S.A. 12-3013, the initiative petition statute
relating to cities. That section unequivocally requires that the “ordinance and petition shall be
filed with the city clerk.” See also State ex rel. Schmidt v. City of Wichita, 303 Kan. 650, 668, 367
P.3d 282 (2016) (holding an initiative petition void for failure to file with the city clerk).

K.S.A. 25-3601 also applies to initiative petitions and provides a 20-day deadline for
filing challenges to “the form of the question... after such petition has been filed with the county

election officer.” K.S.A. 25-3601(e). Importantly, however,
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(d) When any other statute imposes specific requirements which are different from
the requirements imposed by K.S.A. 25-3601 et seq., and amendments thereto, the
provisions of the specific statute shall control.

Id. (emphasis added); (see also Memorandum in Support of Summary Judgment
(“Memorandum,”), Exhibit 1b (i.e., the Ordinance Petition) (citing not only to K.S.A. 25-3601 and
K.S.A. 25-3602, but also K.S.A. 12-3013).)

The City’s objections to the Proposed Ordinance do not attack “the form of the question”
in the Ordinance Petition. The literal question presented by the Ordinance Petition is, “Shall the
following ordinance become effective?” The City is not challenging the phrasing or form of that
question. (See generally Petition for Declaratory Judgment; Memorandum.) K.S.A. 25-3602 also
indicates that the “form of the question” shall be presumed valid and in compliance with Kansas
law “if such petition states the title, number and exact language of the ordinance, or resolution,
and the title of such petition states: ‘Shall the following ordinance, or resolution, become
effective?’” Once again, the City is not challenging whether the Ordinance Petition states the title,
number, and exact language of the Proposed Ordinance.

Rather, the City is challenging the Proposed Ordinance’s 1) unconstitutional attempt to
strip the City of its Home Rule police powers, 2) its conflict with Kansas statutes, 3) its attempt to
surrender legislative powers and bind future City Commissions, 4) the substance and content of its
title and subject matter, and 5) its eligibility for adoption considering its administrative
characteristics. (See generally Memorandum.) Those are questions going to the very substance
of the Proposed Ordinance and its subparts and are not issues related to the “form of the question”

presented by the Ordinance Petition. SUBSTANCE, Black's Law Dictionary (11th ed. 2019)



(“The essence of something; the essential quality of something, as opposed to its mere form
<matter of substance>.”).

What is more, the City filed this lawsuit within 20 days of when the Ordinance Petition
was filed with City Clerk. Again, initiative petitions are primarily governed by K.S.A. 12-3013,
the initiative petition section relating to cities, which requires Mr. Korb’s petition to be filed with
the City Clerk. That did not occur until August 9, 2021. (See Memorandum, SOF 3.) The petition
initiating this suit was filed on August 27,2021. (See Court file.) Even if the 20-day filing deadline
applies here (and it does not), the petition initiating this case was filed within 20 days of filing with
the City Clerk.

If Mr. Korb’s interpretation of the 20-day deadline were correct, he could erroneously file
an initiative petition with the County Clerk, wait 21 days, then present the City Clerk with a
petition immune to “form of the question” challenges. That would be absurd. N. Nat. Gas Co. v.
ONEOK Field Servs. Co., 296 Kan. 906, 918,296 P.3d 1106 (2013) (“[ W]e must construe statutes
to avoid unreasonable or absurd results....”).

This suit is not time-barred. The City is challenging the substance and essential character
of the Proposed Ordinance, and not “the form of the question,” as would trigger the 20-day filing
deadline under K.S.A. 25-3601. But even if the 20-day deadline applies, it begins on a different
day than Mr. Korb cites — August 9, 2021 — and the City filed this suit within 20 days of that date:
August 27, 2021. (See Petition for Declaratory Judgment.) Mr. Korb’s motion should be denied

for those reasons.



B. The City has not “acquiesced” to “validity” under K.S.A. 12-3013 and has
consistently asserted that the Proposed Ordinance is administrative, is
unconstitutional, and violates Kansas law.

Mr. Korb also asserts that the City has somehow “acquiesced” to “the validity of the
[Ordinance Petition] under the statute” (referring to K.S.A. 12-3013 and the restriction on enacting
“administrative” ordinances through that statute). (See Motion to Dismiss, paragraph 8.) His
position is simply inaccurate and plainly incorrect.

Although the nature of the “acquiescence” legal theory Mr. Korb argues is unclear due to
a lack of' legal authority or citation (and should be disregarded on that basis alone), “acquiescence”
is defined as, “A person's tacit or passive acceptance; implied consent to an act.”
ACQUIESCENCE, Black's Law Dictionary (11th ed. 2019); see also, e.g., State v. Angelo, 306
Kan. 232, 236, 392 P.3d 556 (2017) (“Simply pressing a point without pertinent authority, or
without showing why it is sound despite a lack of supporting authority, is akin to failing to brief
an issue.”); see also Oxy USA, Inc. v. Red Wing Oil, LLC, 51 Kan. App. 2d 1028, 360 P.3d 457,
464 (2015), aff'd, 309 Kan. 1022, 442 P.3d 504 (2019) (““‘Acquiescence precludes a party from
taking a legal position, in this case a claim of ownership, inconsistent with past actions.”). The
City has done anything but “tacitly” or “passively” accept the validity of Mr. Korb’s ordinance.

The second paragraph of K.S.A. 12-3013(a) provides that

If the petition accompanying the proposed ordinance is signed by the required

number of electors qualified to sign, the governing body shall either (a) pass such

ordinance without alteration within 20 days after attachment of the clerk's
certificate to the accompanying petition; or (b) if not passed within 20 days,
forthwith call a special election, unless a regular city election is to be held within

90 days thereafter, and at such special or regular city election submit the ordinance,
without alteration, to the vote of the electors of the city.



(emphasis added). The Saline County Clerk and Election Officer has certified that Mr. Korb has
obtained the requisite number of signatures. (Memorandum, SOF 1-3.) Thus, the plain language
of the statute provides the City with two alternatives: pass the ordinance or submit it to a vote of
the electors. State ex rel. Schmidt v. City of Wichita, 303 Kan. 650, 662,367 P.3d 282, 290 (2016)
(“This second paragraph of subsection (a) also provides how the governing body must act once
certification has occurred. Essentially, the governing body has two choices: either pass the
proposed—and unaltered—ordinance or else submit it to public vote....””). Because it did not pass
the ordinance, K.S.A. 12-3013 required submission to a vote of the electors.

And while Mr. Korb is correct that K.S.A. 12-3013 “shall not apply” to “administrative
ordinances,” the Proposed Ordinance (like most ordinances) has both “legislative” and
“administrative” characteristics. (See Memorandum, pp. 26-35.) Determining whether an
ordinance is of a sufficiently “administrative” character can be a “difficult,” totality of the
circumstances question, and is a call the Court should make. McAlister v. City of Fairway, 289
Kan. 391, 401, 403, 212 P.3d 184 (2009) (“Whether a proposed ordinance is legislative or
administrative is often a difficult question to answer.... To be sure, our case law in this area fails
to give courts a more precise demarcation in the legislative versus administrative tug-of-war.”).

Regardless of statutory requirements, the City had a limited opportunity to submit the
Proposed Ordinance to the voters at a general election (resulting in no additional expenditures to
the City) that would have been missed if there was any delay in submitting the Proposed Ordinance
to a vote. (See Exhibit 3a, p. 4; and Exhibit 3b of Affidavit of JoVonna Rutherford, attached as

Exhibit 3, (discussing general election deadlines and potential expenses)). Most assuredly, had



the City refused to submit Ordinance Petition to a vote, supporters would have cried foul about the
City’s non-compliance with the explicit provisions of K.S.A. 12-3013.

The City would have also been faced with arguments that it was shirking its legal duties
and ignoring the rights of its citizens, with assertions that it was “gaming the system” by delaying
submission of the matter until after the November election, with assertions that that it was wasting
taxpayer money by paying for a special election when it had the opportunity to submit it to a
general election with no additional cost to the voters, and with potential lawsuits by Mr. Korb or
other petitioners in mandamus or another theory. The City should not be inequitably punished for
its desire to honor the rights of Mr. Korb and petitioners, its desire to utilize the circumstances
presented by the Ordinance Petition and the November general election in the public interest, nor
its desire to — quite frankly — follow the law.

Further, no city has the ability to render an invalid or void ordinance valid by virtue of
submitting it to the electors. See State ex rel. Schmidt v. City of Wichita, 303 Kan. 650, 662, 367
P.3d 282 (2016) (holding an initiative petition passed by the electors of the City of Wichita to be
void because of non-compliance with K.S.A. 12-3013). Municipal legislation cannot conflict with
the Kansas Constitution, Kansas statute, or exceed legislative authority, and this Proposed
Ordinance certainly does all of those things. (See generally Memorandum.) It would be wholly
inconsistent and illogical to conclude that the Proposed Ordinance could be indirectly declared
valid, constitutional, and compliant with Kansas law by virtue of “acquiescence,” when that same
outcome cannot be achieved directly through enactment of legislation. See, e.g., Gannon v. State,
303 Kan. 682, 744, 368 P.3d 1024 (2016) (““‘An unconstitutional act is not a law. It confers no

rights; it imposes no duties; it affords no protection; it creates no office; it is, in legal



contemplation, as inoperative as though it had never been passed.” (internal citations and quotation
marks omitted)); cf. Johnson v. Johnson, 26 Kan. App. 2d 321, 321, Syl. 4, 988 P.2d 244 (1999)
(“What may not legally be done directly may not be accomplished indirectly.”).

The City has consistently asserted the Proposed Ordinance’s administrative defects, its title
and one-subject defects, and, most importantly, its attempt to strip the City Commission of its
constitutional Home Rule police powers. (See generally Memorandum.) It identified those issues
before not one, but fwo public meetings regarding the Proposed Ordinance and adopted a resolution
citing those very problems. (See Memorandum, Exhibit 1c; see also Affidavit of JoVonna
Rutherford, attached as Exhibit 3). Those were objections made explicit, and they voice anything
but acceptance of the Proposed Ordinance.

The City has acquiesced to nothing. It followed mandatory obligations imposed by Kansas
law, did so in a way that fulfilled its duties to petitioners and the electors, and consistently
maintained its objections to the Proposed Ordinance. The Court should deny Mr. Korb’s motion
on that basis, as well.

II1.
CONCLUSION

Mr. Korb’s motion should be denied. This suit is not time barred. It does not raise issues
regarding the “form of the question” to which the 20-day deadline would apply, and even if it did,
the Petition for Declaratory Judgment was filed within 20 days of when Mr. Korb’s initiative
petition was filed with the City Clerk. And the City has not acquiesced regarding the Proposed

Ordinance’s administrative character by following Kansas law, acting in the public (and the



itiative petitioners’) interest, or consistently asserting its objections regarding the Proposed

Ordinances’ deep constitutional and statutory flaws.

Respectful

Jacob E. Pgterson, KS #2/534

Greg A. Pengtson, KS #10695

CLARK, MIZE & LINVILLE, CHARTERED
129 South 8% Street, P.O. Box 380
Salina, Kansas 67402-0380

Ph: (785) 823-6325

Fax: (785) 823-1868
jepeterson@cml-law.com
gabengtson@cml-law.com

Attorneys for the City of Salina, Kansas




CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the 15th day of September 2021, I presented the
foregoing to the clerk of the court for filing and uploading to the e-flex electronic court filing
system which will send a notice of electronic filing to all counsel of record, and provided a copy
via regular mail and email to:
Kevin Korb
600 Upper Mill Heights Dr.

Salina, KS 67401
kkorb78@gmail.com

And a chambers’ copy via email to:

Hon. Paul J. Hickman
District Court Judge
rita.mclain@saline.org

Jacob E eterson, KS 45534
Attorngy for the City offSalina, Kansas
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EXHIBIT 3



IN THE DISTRICT COURT OF SALINE COUNTY, KANSAS

CITY OF SALINA, KANSAS, a municipal )
corporation, )
Plaintiff, )

V. ) Case No. 2021-CV-000160-OT
)
KEVIN KORB, )
Defendant. )
)

(Pursuant to K.S.A. Chapter 60)

AFFIDAVIT OF JOVONNA RUTHERFORD

STATE OF KANSAS )
) ss:
COUNTY OF SALINE )

JoVonna Rutherford, being first duly sworn, on her oath, states:

I I am currently the City Clerk for the City of Salina, Kansas (“City of Salina”) and
have held that position at all times discussed below.

2, As part of my duties as City Clerk, I receive initiative petitions submitted for the
consideration of the governing body of the City of Salina (“City Commission™), am the official
custodian of records of the City Commission, attest all resolutions and ordinances passed by the
City Commission, and prepare the City Commission’s “agenda packets” — documents to be
considered and reviewed by the City Commission and the public before and during City
Commission meetings.

3 A complete, true, and accurate copy of items provided to the City Commission and
made publicly available in association with item 7.4 of the City Commission meeting agenda for
August 16, 2021 is attached to this affidavit as Exhibit 3a.

4. A complete, true, and accurate copy of items provided to the City Commission and



made publicly available in association with item 7.10 of the City Commission meeting agenda for

August 23, 2021 is attached to this affidavit as Exhibit 3b.

Further affiant saith not.

S / //. ; — -
JoVohna erford, City Clerk
City of Salina, Kansas
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On this | 5 day of . Sg Q:‘ﬁf\f_‘\ ber2021, before me, the undersigned, a notary public

in and for the county and state aforesaid, personally appeared JoVonna Rutherford, City Clerk of
the City of Salina, Kansas, known to me to be the person who executed the within instrument in

writing and acknowledged to me that she executed the same for the purposes therein stated.

ASHLEY RUSSELL
Wy Appalolmint EXpis) J—&/i—\ AL /é(

BERER Notary Pulflic —

My appointment expires:
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EXHIBIT 3a































































EXHIBIT 3b







































































